LARRY THOMPSON  ET AL
| BLA 98-474 Deci ded Decenber 10, 1999

Appeal froma Decision Record/ H nding of No S gnificant |npact
approving issuance of a mneral naterial sales contract. CACA 39654.

Afirned.

1 Environnental Quality: BEwironnental Satenents--
National BEwironnental Policy Act of 1969:
Environnental Satenents--National Envi ronnent al
Policy Act of 1969: Hnding of No Sgnificant |npact

An environnental analysis for a mneral naterial

sal e properly considers the inpact of connected
actions which are triggered by the action or which
are part of alarger action and wi ch depend on the
larger action for their justification. An
environnental analysis for a sand and gravel nmni ng
operation is not required to consider the inpact of
construction of a processing plant for crushing and
asphalt mixing which is not authorized by the sal es
contract and is not a necessary result of the sale.

2. Environnental Quality: Bwironnental Satenents--
National BEwvironnental Policy Act of 1969:
Environnental S atenents--National Envi ronnent al
Policy Act of 1969: Hnding of No Sgnificant |npact

A deci sion approving a mneral naterial sal e based
on an EA and FON9 nay be uphel d i n the absence of
considering a requirenent for a permit under section
404 of the Qean Wter Act when it appears fromthe
record that no section 404 dredge and fill permt is
required for incidental fallback froma sand and
gravel mining operation.

3. Enwvironnental Quality: BEnvironnental Satenents--
National Environnental Policy Act of 1969:
Environnental S atenents--Nati onal Envi ronnent al
Policy Act of 1969: Fnding of Nbo Sgnificant |npact

A BLMdeci si on approvi ng i ssuance of a mneral sal es
contract is properly affirned when the record
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shows the FONS was based on reasoned

deci si onnaki ng, and appel lant fails to denonstrate
that the finding was based on an error of |awor
fact, or that the analysis failed to consider a
substantial environnental problemof naterial

si gni fi cance.

APPEARMINES  Ted Sevens Jr., EBEsq., and Mchael H Z schke, Esg., San
Francisco, Gillifornia, for appel lants; WIliamT. Chisum Esg., and Scott A
Mrris, Bsq., Sacranento, Galifornia, for respondent W Jaxon Baker, Inc.;
Seve Addington, Held Minager, Bshop, Gllifornia, for the Bureau of Land
Managenent .

(A N ON BY ADM N STRATI VE JUDE GRANT

Larry Thonpson, Robert W Gacey, and N kol aus & N kol aus, Inc., have
appeal ed froma Decision Record/ Hnding of No Sgnificant |npact (CR FONS)
signed by the Acting FHeld Minager, B shop, Gllifornia, Held Gfice, Bureau
of Land Managenent (BLNV, dated July 28, 1998, approving i ssuance of a
mneral naterials sales contract (CACA-39654) to W Jaxon Baker, Inc.
(Jaxon). The contract authorizes the sal e of 550,000 cubi ¢ yards of sand
and gravel, over a 5-year period, at the "Independence At" in Inyo Gunty,
Glifornia 1V

Jaxon was the sole bidder for a mneral naterials sales contract at a
conpetitive sale held previously on Gctober 23, 1997. The conpetitive sal e
was conducted by BLMimnmedi ately fol lowng preparation of a Draft
Evironnental Assessnent (CEA) (CA-017-97-64), which briefly anal yzed the
environnental inpacts of issuance of a mneral naterials sal es contract, but
no alternatives thereto. After the receipt of cooments, which reveal ed
problens wth the adequacy of the analysis, BLMsubstantially revi sed the
CEA and prepared a new envi ronnental assessnent (EA) (No. CA017-98-28) so
as to "identify the i ssues we had mssed and reanal yze whet her we shoul d
sell [mneral] naterial or not." (BLMResponse to SIRat 2; see SR at 14
16.)

1/ Nkolaus & Nkolaus, Inc. (Nkolaus), is a general engineering
contractor based in B shop, Gilifornia whose nain business is asphal t

pavi ng and aggregate processing. (Declaration of Larry Thonpson, dated Feb.
1, 1999 (attached to appellants' Petition for Inmediate Say and Expedited
Review (Petition)), at 1, Satenent of Reasons for Appeal (SR at 7.) In
addition, it operates a conpeting mneral naterials site on private | and
near B shop, which is 40 mles north of the pit. (Declaration of Thonpson
at 1, SIRat 7, Jaxon Response to SIRat 2, Reply to Responses at 18 n.5.)
Thonpson, a resident of B shop, is Nkolaus' Mce Resident and General
Minager and regularly travels US Hghway 395 past the pit for both

busi ness and personal reasons. (Declaration of Thonpson at 1; SRat 5-6.)
Gacey owns private land, on which he resides wth his famly, and two snal |
busi nesses in the town of I ndependence, Gdlifornia (SRat 6.)
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Initially, sale of 555, 000 cubic yards of sand and gravel fromthe pit
was proposed by BLMpursuant to the Miterials Act of 1947, as anended, 30
USC 886011604 (1994), and its inpl enenting regul ations, 43 CF. R Goup
3600. Sand and gravel would be extracted and renoved, over a 5 year period,
fromthe existing 3l-acre pit, fromwhich sand and gravel has been mned
intermttently by the Glifornia Departnent of Transportation (Giltrans) for
over 40 years. Prior extraction by Gltrans was authorized by a naterial s
site right-of-way (No. LA 0151584) issued under the Federal Ad Hghway Act,
23 USC 8317 (1994). (EAat 2) Duringthe periodthat it held the
right-of-way, Giltrans renoved 133,000 cubi c yards of naterial. (EAat 2-3;
SRat 9.) Gltrans relinquished the right-of-way in 1997, wth the
"understandi ng* that BLMwoul d keep the pit open and sell the sand and
gravel to a private coomercial operator, wiich woul d nake it avail abl e for
Gl trans projects and for other local uses. (EAat 3; see SRat 9, 11-12
BLMResponse to SCORat 1-2; Ex. 57 attached to SORat 1; Ex. 59 attached to
SR)

The pit is located on the west side of Gnens Valley, on the edge of an
aluvial fan at the base of the Serra Nevada Muntains. Specifically, it
is situated in the NWoWsand SWNWVssec. 7, T. 13 S, R 35 E, Munt
Dablo Mridian, Inyo Gunty, Glifornia, just west of US Hghway 395 at
mle post narker 75.1, 1.2 mles northwest of Independence. The pit is al so
inmedi atel y northwest of the "Boron Sorings Vdsh," an epheneral drai nage
whi ch runs northeast towards the hi ghway.

The sand and gravel sold fromthe pit woul d be used in connection wth
seven hi ghvay nai nt enance and i nprovenent projects planned by Gal trans whi ch
woul d require an estinated 555,000 cubi c yards over the 5-year period from
1998 through 2002, and for other |ocal purposes. 2/ S nce nany of the
hi ghway projects are 5to 30 mles south of the pit, a substantial
percentage of the naterial extracted and renoved fromthe pit woul d be
haul ed

2/ The seven projects, listed in BLMs EA (along wth the pl anned proj ect
year and needed cubic yards (CY) of sand and gravel ), are the "I ndependence
Rehab" (1998 - 10,000 CY), "Aabana Gites 4-1ane" (1998 - 120,000 CY), "Ash
Qeek Rehab" (1999 - 15,000 CY), "Ash Geek 4-1ane" (1999 - 90,000 C),

"1 ndependence CAPM (2000 - 20,000 CY), "Hsh Sring[s] 4-1ane" (2001 -
190,000 CY), and "Minzanar 4-1ane” (2002 - 110,000 CY). (EAat 2-3; see Ex.
51 attached to SIRat 2.) The Independence CAPMproject is | ocated very
near the pit. (SRat 12, Ex. 30 attached to SORat 2.) The A abana Git es,
two Ash Qeek, and Minzanar projects are to be located, respectively, 10 to
15, 30, and 5to 10 mles south of the pit. (SRat 11; Declaration of
Thonpson at 3-4; Ex. 60 attached to SOR) The | ndependence Rehab and H sh
Frings projects are to be | ocated, respectively, 40 to 45 and 15 to 25
mles north of the pit. (SRat 11; Declaration of Thonpson at 3; Ex. 60
attached to S(R)
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by truck south through | ndependence during the 5-year termof the mineral
naterial s sales contract. The expected mining operations were descri bed as
foll ovns:

Average anticipated extraction is estimated at 110, 000 cubi c
yards per year, wth a naxi numextracti on of 300,000 cubi c yards
in any one year.

Mning (extraction and processing) would be intermttent,
based upon denand. It woul d be conducted as a surface
operation, using heavy earthnoving equi pnent. Processing of
naterial s on site coul d include typi cal aggregate operations
such as screening, washing, crushing, asphalt mxing and
concr et e bat chi ng.

Recl amation of the pit woul d be conducted at the end of
mning and during extended periods of the intermttent shut-
downs. Recl anation woul d i ncl ude sl ope recontouring and
stabilization, construction of drai nage channel s, resoiling and
seeding of native vegetation. The goal of reclamation is that
the site woul d provide for flood protection of [US] H ghway
395 and the I ndependence [Airport, provide usabl e open space
and wldife habitat, visually blend wth the surround ng
terrain fromkey observation points, and retain the potential
for future mneral extraction.

(EAat 2.)

In addition to the proposed action (Aternative 1), the My 1998 EA
consi dered the alternatives of extracting and renovi ng 550, 000 cubi ¢ yards
of sand and gravel fromthe pit over a 5 year period wth no batch plant on
site (Aternative 2), extracting and renoving 1.2 mllion cubi c yards over a
10-year period (Aternative 3), and a no-action alternative (Aternative 4).
Aternative 2 differed fromAternative 1 in that daily nining operations
woul d be scal ed back, so as to reduce potential visual, noise, traffic, and
dust inpacts. Rather than relying on a bul | dozer, front-end | caders, and
other heavy equi pnent working on a large area at any one tine, Alternative 2
provided for a singl e | arge backhoe working on one snal| area at any one
tine. There would al so be no crushing or asphalt nmixi ng operations on site.
The EA al so addressed whether any of the anticipated i npacts mght rise to
the level of a significant inpact, which woul d necessitate preparation of an
environnental inpact statenent (BS), as required by section 102(2)(Q of
the National Environnental Folicy Act of 1969 (NEPA), as anended, 42 US C
8§ 4332(2) (Q (1999).

Based on the EA the Acting Hel d Manager issued a proposed CR FONS
on My 19, 1998. He decided to adopt Alternative 2 and concl uded that,
since none of the anticipated environnental inpacts were likely to be
significant, no BSwas required. The proposed CRFONS was distributed to
the public for cooment by interested parties and a public neeting was hel d.
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h July 28, 1998, the Acting Held Mainager issued his R FONS ,
finally adopting Aternative 2 H fornal |y accepted Jaxon's bid and stated
that BLMwoul d i ssue a mneral naterial s sal es contract, which woul d be
effective only followng approval by BLMand Inyo Gunty (Gunty) of Federal
and Sate plans for mning and reclaimng the pit. (CRFONH at 1, BLM
Response to SR at 5.) The Acting Held Manager provided that Jaxon woul d
be required to submt a Federal mning plan for approval by BLM pursuant to
the regulations at 43 CF. R Part 3600, and a Sate SQurface Mning and
Recl anation Act (SWMRY) Han for approval by the Qunty, pursuant to section
2770 of the SQurface Mning and Recl anation Act of 1975, as anended, Gil .

Pub. Res. (de (Vést 1992). Sce EAat 16, CRFONH at 1, 4, BLMResponse to
SRat 3

After conpletion of thorough briefing before the Board by appel | ants
and respondents, Jaxon and BLM appel lants filed a petition for a stay of
the BLMdeci sion pending the Board' s reviewon the nerits. Appellants al so
requested expedited reviewon the nerits. By previous order in this case,
we took the stay petition under advi senent and granted the noti on for
expedi ted consi derati on.

Appel | ants rai se several objections to the sufficiency of the EAin
their SIRon appeal . Appel lants request the Board to set aside that
deci sion and require BLMto reconsi der the question of whether to authorize
issuance of a mneral naterials sales contract, followng preparation of an
BSfor the instant sale and a regional or progranmatic BS for all of the
reasonabl y foreseeabl e future sal es concerning Galtrans highway projects in
B.Ms B shop Resource Area in the next 10 years. (SRat 4, 50-52.)

Appel lants contend that BLMviol ated section 102(2)(Q of NBPAin
several respects. It is argued that BLMinproperly limted the scope of its
EA focusing on the inpacts of extracting and renovi ng sand and gravel from
the pit. Appellants assert error inthe failure of BLMto consider the
inpacts of off-site crushing and asphalt mixi ng necessary to render those
naterial s usabl e for highway purposes. (SRat 21-24.)

Appel | ants al so assert that BLMviolated NBPA by failing to adequatel y
consider all of the potential environnental consequences of approvi ng
issuance of a mneral naterials sales contract to Jaxon. Adverse affects
cited include inpacts on "waters of the Lhited Sates,” which are regul ated
by the US Any Qxrps of Engineers (Gorps) under section 404 of the G ean
Wdter Act, as anended, 33 US C 8§ 1344 (1994), on visua resources
(including the viens of the Eastern Serraaong US Hghway 395), on the
peopl e and busi nesses of | ndependence fromincreased truck traffic, and on
wldife (including birds, nule deer, and elk). Aso cited are cunul ati ve
inpacts. (SRat 31-33, 34-49.)

Appel lants further contend that BLMvi ol ated NEPA by deferring the
anal ysis of the environnental inpacts of mining operations to the Gunty,
even though the Qunty is charged sol ely wth considering the effects of
reclanation activity, in connection wth approving the SMMRA Han. (SR
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at 33-34; Reply to Responses at 11.) They assert that B.Mhas, thus, al so
deferred consi derati on of the effectiveness of mitigation neasures, whi ch
w1l be undertaken pursuant to that plan, and the residual inpacts which
WIll renain after such mitigation.

pel lants al so argue that BLMvi ol ated section 102(2)(E of NEPA as
anended, 42 US C 8 4332(2)(B (1994), by not considering a reasonabl e
range of alternatives to the proposed action, specifically alternative sites
for the extraction/renoval of sand and gravel. (SORat 26-31.)

Based on our reviewof the record in this case, we concl ude that
appel | ants have not sustai ned the burden of showng error in their appeal
fromthe Acting FHeld Minager's July 1998 DR FONS .

[1] Wth respect to the scope of the EAin this case, we note that
regulation 40 CF. R § 1508.25(a)(1) provides that actions are deened
"connected,” and thus shoul d be considered inasingge BSor EA "if they:
(i) Automatically trigger other actions * * * [;] (ii) Gannot or wll not
proceed unl ess other actions are taken previously or simultaneously[; or]
(iii) Are interdependent parts of a larger action and depend on the | arger
action for their justification." The object of the regulationis to avoid
segnenting interrel ated projects such that cunul atively significant
environnental inpacts are overlooked or deliberately ignored in violation of
section 102(2)(Q of NBPA Wl derness Vditch, 142 IBLA 302, 305 (1998).

Recogni zing that BLMdid not consider, in connection wth Aternative
2, the inpacts of subjecting the sand and gravel extracted and renoved from
the pit to crushing and asphalt nmixing operations at off-site |locations, the
question is whether the latter operation is so "connected' as to invalidate
the EA and FONS predicated thereon on the basis that the anal ysis was
inproperly segnented. Qonceding that mned naterials wll have to be
processed for use in road pavi ng operations, the record does not establish
that this wll require the construction of a newplant (as opposed to use of
an existing plant). See Jaxon Response to SIRat 26 ("[T] he nmined nateri al
[coul d] be processed at existing plants.”) Further, it appears that the
sal e has an independent utility apart froman asphalt batch plant and a
gravel crushing plant as BLMrecogni zed that the pit was needed as a source
of sand and gravel for other purposes including |local construction and
general nmasonry work. (FONS/CRat 6.) Indeed, the increased denand for
sand and gravel resources in the Sate coupled wth the depl etion of
avai | abl e resources was cited by BMin requesting Gltrans to relinqui sh
naterial site rights-of-way not needed for highway projects. (Appellants'
Ex. 58.) It has not been denonstrated that by authorizing the instant sal e
the construction of newplants wll becone a foregone concl usion, thus
requiring that the reviewof the inpacts of that constructi on be undertaken
inconunction wth the sale. Gnner v. Burford, 848 F. 2d 1441, 1446-51
(9th GQr. 1988), cert. denied 489 US 1012 (1989); Southern U ah WI der ness
Aliance, 122 |B.A 165, 168-69 (1992); conpare wth Thonas v. Peterson, 753
F.2d 754, 757-60 (9th Qr. 1985) (construction of road i n connection wth
tinber sale); Port of Astoria, Oegon v. Hdel, 595 F 2d 467, 473, 477 (Sth
dr. 1979 (erection of power
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transmssion lines in connection wth constructi on of mneral processi ng
plant); Glorado Rver Indian Tribes v. Mirsh, 605 F. Supp. 1425, 1428,
1433-34 (CD Gl. 1985) (bank stabilization in connection wth proposed
devel opnent). Thus, it has not been shown that BLMi nproperly segnented the
scope of the EA As BLMnoted, section 102(2)(Q of NBPAw Il be satisfied
by undertaking a separate environnental reviewprior to approval of
construction of any off-site processing facilities which mght be required.
(RFO\S at 6.)

Appel | ants al so argue that BLMinproperly limted the scope of its
analysis by failing to consider the potential environnental inpacts of
extraction/renoval operations lasting 10 years. (SRat 25.) The record
di scl oses the exi stence of Galtrans hi ghway i nprovenent proj ects schedul ed
for dates nore than 5 years in the future and that a sale of 1.2 mllion
cubic yards of naterial over 10 years was an alternative considered in the
EA (EAat 18, 24-25.) The B.Mproposal arising fromthe analysis in the
EA however, was to reject this alternative and select Aternative 2 calling
for operation of the pit over 5 years wiile BLMI ooks for other sites for
future gravel sources. (EAat 29, ORFONH at 6.) If any proposal is nade
to extend operations at the pit past theinitial 5 years, BLMnust undert ake
anot her envi ronnental review before deciding wether or not to approve such
operations. In no sense has BLMcormitted itself to approval by virtue of
the present authorization. Thus, we find no irretrievabl e coonntnent of the
publ i ¢ resources which mght be affected by a 5-year extension, such that
B.Mnust now undertake a review of that coomtnent. See Gonner v. Burford,
848 F. 2d at 1446.

V& find the record fails to support appel lants' contention that BLM
was required to prepare a regional or programatic BS whi ch anal yzed the
environnental inpacts of all reasonably foreseeabl e future sal es concerning
Gl trans higway projects in the B shop Resource Area, which i ncl udes
750,000 acres of Federal, Sate, and private land in Inyo and Mno Gounti es,
Glifornia, inthe next 10 years before deciding to go forwvard wth the
present sale. Appellants have cited the recent efforts by BLMto encour age
Gltrans to relinquish naterial site rights-of-way unneeded for current
hi ghway construction projects in order to obtain greater control of sand and
gravel deposits which mght be needed to supply future public denand. See
SRat 50 and BEx. 58. V& find no evidence, however, that the instant sal e
is part of a conprehensive plan for the sale of Federal mneral naterial s
generally in the Resource Area or that there are likely to be any
cumul atively significant inpacts as aresult of authorizing this sale
together wth other reasonably foreseeabl e future sales in that area. See
SRat 50-52. Thus, we find no legal justification for requiring
preparation of aregional or progranimatic BHS before permitting the present
saletogo forward Peshlakal v. Duncan, 476 F. Supp. 1247, 1257-59 (DD C
1979); Goncerned Gtizens for Responsible Mning (Oh Reconsideration), 131
| BLA 257, 268 (1994).

W also find that appel |l ants have failed to carry the burden of
showng that the EAwas flawed by a failure to consider the inpacts of
extraction/renoval operations at the existing pit on "waters of the Lhited
Sates" regulated by the Gorps pursuant to statutory authority,. 33 USC 8§
1344 (1994). The area wthin the existing naterial site is defined by the
rectangul ar systemof the public |and surveys and, hence, necessarily
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entails significant areas of |and undi sturbed by mining operations. The EA
acknow edges the presence of a najor intermttent drai nage, Boron Sorings
Vdsh. (EAat 5.) The Ventura FHeld Gfice of the Qxrps of Eng neers

concl uded that the site nay contain waters of the Lhited Sates "in the
vicinity of existing excavation areas." (Appellants’ Ex. 83 at 1.) This
does not, however, establish that sand and gravel nining operations i npact
the intermttent stream Athough the regulatory definition of waters of
the Lhited Sates at 33 CF R 8§ 328.3(a) includes intermttent streans the
use of which could affect interstate conmerce, the preanble to the

regul atory pronul gation clarifies that waters of the Lhited Sates general ly
do not i ncl ude:

Wdter filled depressions created in dry land incidental to
construction activity and pits excavated in dry land for the
purpose of obtaining fill, sand, or gravel unless or until the
construction or excavation operation is abandoned and t he
resulting body of water neets the definition of waters of the
Lhited S ates.

51 Fed. Reg. 41217 (Nov. 13, 1986); see Menorandumof Acting H el d Mnager,
BIM to FHle Dated July 24, 1998, Ex. 3to SIR Thus, subsequent
investigation by the Gorps led to a conclusion that such waters do exist on
site, but that existing operations do not appear to cause a di scharge of
dredged or fill material into such waters. (Appellants’ Ex. 84 at 1.)

The record reveal s that:

Two check-dans (now partially eroded) have been built
across the Boron Sorings Vésh wth channel s directing part of
the flowinto the existing gravel pit and existing flood control
basins. This was done by the Los Angel es Dept. of Véter and
Pover (LAD/W) as part of their water-spreading program and in
response to past flooding of Hghway 395 and the | ndependence
airport (thereisonly asingle, 3 dianeter culvert on the
entire section of Hw 395 north of | ndependence where the Boron
Sori ngs wat er shed drains).

(EAat 5) 3 It isthisintermttent diverted water overflow whi ch crosses
the "proposed mning area’ of the naterials site as a result of

3/ It appears fromthe record that the water diversion structures on the
public land in and adj acent to Boron Springs Vdsh were constructed pursuant
to the statutory right-of -way granted across the public lands for
devel opnent of ditches and canal s for conveyance of water. Act of July 26,
1866, ch. 262, 8 9, 14 Sat. 251, 253, repealed in part, Federal Land Folicy
and Mwnagenent Act of 1976, section 706(a), 90 Sat. 2793. See Letter of
July 24, 1998, fromActing FHeld Mwnager, BLM to Robert W Gacey, Ex. 5to
SR The provision of this statute granting a right-of-way for ditches and
canal s devel oped on the public | ands was sel f-executing and did not require
approval of Departnental officials. RW Qferle, 77 1BLA 80, 84-85 (1983).
Repeal of the provision of this statute granting a right-of-way for
construction of ditches and canals did not affect rights-of-way previously
acquired. See Martin Hackworth, 141 1BLA 249 (1997).
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the upstreamdiversion of water flowng, at tines of heavy rainfall and/ or
snownelt, in the Boron Sorings Vésh which is the focus of appel lants'
concern. (S(Rat 34-35, appellants' Ex. 6 at 4; see EAat 5 8; Mnorandum
fromDstrict Hydraulics Bngineer, Giltrans, dated June 13, 1996.)

[2] The record fails to support the conclusion that such intermttent
overfl ow shoul d be considered "waters of the Lhited Sates,” as that phrase
is defined in the regul ati ons which inpl enent section 404 of the G ean Vdter
Act. Inorder for "intermttent streans” to be covered by that definition,
there nust be a showng that the "use, degradation or destruction” of the
waters of the intermttent streamor tributaries thereof coul d af f ect
interstate or foreign coomerce. 33 CFR 8 328.3(a)(3) and (5).

Appel | ants have nade no such show ng here.

Appel | ants have shown the intermttent flowof diverted overfl ow water
inthe pit. See SRat 34-35 3841 The evidence fails to showthat this
water, which is diverted into the existing pit and associ ated fl ood control
basi ns, reaches a perennial or intermttent streamor any other water body,
especi al |y given nean annual precipitation of 5.39 inches spread over a
3,650-acre (or even a 6,657-acre) watershed. See id. at 40; EAat "Mp 1",
5 8 DRFON at 3 ("contined capacity of the two basins woul d be about
32[-]acre] ]feet, whichis greater than the expected vol une of di scharge
froma 24[-1hour stormwth a 20[-]year return period'), 7, Mnutes of Dec.
11, 1997, Rublic Information Meeting at 1 ("Veter would soak in"); 1982 US
Geol ogi cal Survey Quadrangl e Mip (I ndependence, Galif.); "Myp Sheet #1,
Gltrans Miterial Ste #118, Existing Ste Gnditions"; Ex. 26 attached to
SRat 24-25; Ex. 77 attached to SRat 3.0-4; Ex. 13 attached to SR
(Letter to appellants' counsel fromEDAW Inc., dated June 15, 1998) at
"Page 3." Athough it appears fromthe record that the intermttent Boron
Frings Vésh nay at tines fl owunder the highway and into anot her drai nage,
this has not been shown for any of the intermttent overflowinto the basins
or the pit. Nor do we find any evidence of a potential inpact on interstate
or foreign coomerce as required by regulation. 33 CFR 8 328.3(a)(3)(i)-

(ii).

Thus, we do not regard the intermttent streans at issue here as
"waters of the Lhited Sates," wthin the neaning of section 404 of the
Qean WMter Act. See G Jon Roush, 112 1BLA 293, 308 (1990); conpare wth
Lhited Sates v. EHdson, 108 F. 3d 1336, 1341-42 (11th Gr. 1997), cert.
denied, 118 SQG. 248 (1997) (nan-nade stormsewer drain whose waters,
during tines of adequate rainfall, eventual ly reach bay); Qivira Mning ®.
v. US Ewironnental Protection Agency, 765 F. 2d 126, 129-30 (10th Gr.
1985), cert. denied, 474 US 1055 (1986) (nornally dry creek and arroyo
whose waters, during tines of adequate rainfall, reach streans); Lhited
Sates v. Zanger, 767 F. Supp. 1030, 1032-34 (ND Gl. 1991) (intermttent
streamwhose waters reach, during tines of adequate rainfall, river and
eventual |y ocean); Lhited Sates v. Phel ps Dodge Gorporation, 391 F. Supp.
1181, 1187 (D Aiz. 1975) ("' waters of the Lhited Sates’ * * * includf es]
nornal |y dry arroyos through which water nay flow where such water wi |
utinately end up in public waters such as ariver or stream tributary to a
river or stream |ake, reservoir, bay, gulf, [or] sea or ocean").
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S nce the record before us fails to establish that the intermttent
water flows into the pit are "waters of the Lhited Sates,” we can find no
violation of section 404 of the Gean Vdter Act as a consequence of BLMs
failure to require Jaxon to obtain a section 404 permt fromthe Corps.
(SRat 42.) Hwever, even if such waters were present in the mne pit, it
has not been shown that a permit would be required for the activities
authori zed here, since they do not invol ve the "discharge of dredged or fill
material." 33 USC § 1344 (1994); see 33 CF R § 323.2(d); Ntional
Mning Association v. US Any Qorps of Engineers, 145 F. 3d 1399, 1403-04
(DC Qr. 1998) (incidental fallback or redepositing of naterial renoved
fromwaters of the Lhited Sates does not constitute di scharge of dredged
naterial, under 33 CE R § 323.2(d)); BLMResponse to Petition at 2; Ex. 84
attached to SR (Qrps says no permt required for "existing operations,”
since it appears there is no "discharge of dredged or fill naterial” into
waters of the Lhited Sates).

[3] In preparing an EA which assesses whether an HSis required
under section 102(2)(Q of NEPA 42 USC 8 4332(2)(Q (19%), an agency is
required to take a "hard | ook” at the probl ens addressed, identifying
rel evant areas of environnental concern, and nake a convincing case that the
environnental inpact isinsignificant. Mryland-National Gpitol Park &
Hanning G@mmssion v. US Postal Service, 487 F.2d 1029 (DC Qr. 1973);
Qegon Natural Resources Gouncil, 131 1BLA 180, 186 (1994); Yuna Audubon
Sciety, 91 IBLA 309, 312 (1986). As a general rule, the Board wll affirm
a FONS wth respect to a proposed action if the record establishes that a
careful reviewof environnental probl ens has been nade, all rel evant
envi ronnental concerns have been identified, and the final determnation is
reasonabl e. Qnen Severance, 118 1BLA 381, 392 (1991); G Jon Roush, supra;
Uah Wl derness Association, 80 IBLA64, 78, 91 1.0 165, 173-74 (1984).
The record nust establish that the FONd was based on reasoned
deci si onnaki ng. Thus, one chal | engi ng such a finding nust denonstrate
either an error of lawor fact or that the analysis failed to consider a
substantial environnental problemof naterial significance to the proposed
action. Qegon Natural Resources Gouncil, supra; G Jon Roush, supra at
298, Qacier-Two Mdicine Alliance, 88 IBLA 133, 141 (1985). The ultinate
burden of proof is on the chall enging party and such burden nust be
satisfied by objective proof. Mre differences of opinion provide no basis
for reversal. Qegon Natural Resources Gouncil, supra; Red Thunder, Inc.,
117 1B A 167, 175, 97 |.D 263, 267 (1990); G Jon Roush, supra at 297-98.

Wth respect to visual resources, we find that BLMconsi dered the
inpacts of extraction/renoval operations on visual resources, including the
viewof the Eastern Serra fromUS Hgway 395 (EAat 10, 23-24, 26;
CRFONH at 6, BBMResponse to SORat 4.) The record reveal s that BLMwas
anare of the fact that, while the pit itself would generally not be seen
fromthe highway, equipnent in the pit would, to sone extent, be visible
fromthe highway, and thus affect that view (EAa 10, 23-24; RFONS at
6.) The record indicates BLMacknow edged that the area of the pit is
classified as Msual Resource Managenent (VMR Qass 111, and thus the | evel
of change to the characteristic |andscape is to be noderate, such that
nanagenent activities nay attract attention, but shoul d not dominate
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the viewof the casual observer. (EAat 10, CRFONH at 6; Ex. 76 attached
to SRat A3-1.) It appears fromthe record that BLMfound t he
extraction/renoval operations would not violate this standard. See EA at
23-24; CRFONH at 6, BLMResponse to SIRat 4. This was al so the vi ew of
EDAWY the expert hired by N kol aus to review BLMs EA which stated that
"the level of change to the characteristic | andscape as a result of the
project nay be consistent wth those acceptable wthin VRMQass |l areas.”
(Ex. 31 attached to SIRat Ex. 1 (Letter to appellants' counsel fromBEDAWY
dated Nov. 18, 1997) at "Page 4".) The fact that others nay have different
views (SIRat 45 (citing Ex. 30 attached to SIRat 5)) does not establish
error in BLMs conclusion. Vien the BLMdeci sion is based on consi deration
of relevant factors and the record indicates that individual s know edgeabl e
intheir fields contributed input to the decision, the Secretary is entitled
torely ontheir expertise. Anere difference of opinion wll not overcone
the reasoned opi nions of the Secretary's technical staff. Bll Anstrong,
131 1 BLA 349, 351 (1994).

Appel | ants al so assert that BLMwas required to take i nto account the
fact that "plans are under way to classify the] area [along US H ghway
395] as a Senic Bmvay." (SRat 45.) V¢ note that, when the Gilifornia
BMSate Drector promul gated the Hnal B shop Resource Managenent H an
(RW and BSin August 1991, he "proposed’ designating US Hghway 395 a
Senic Bway. (Ex. 75 attached to SORat 1-19.) However, when he approved
the RMP on Mrch 25, 1993, he did not provide for such designation. See Ex.
76 attached to SORat 43-46. V& also find no evidence that BLMhas any pl an
to effect that designation or even evidence that any steps have been taken
todosoor that it islikely to occur in the reasonably foreseeabl e future.
See Ex. 34 attached to SR (Letter to appellants' counsel fromSate
Drector, dated Nov. 17, 1997) at 1 ("[US] Hgway 395 is not currently
desi gnated a Scenic Hghway'). Wth respect to the potential for future
designation, the Acting Held Mainager noted that the inpact of the instant
sal e woul d be tenporary and should not interfere wth desi gnation.

(ORFONE at 6.) Ve discern no N\BPAviolation inthis aspect of BMs
anal ysi s.

It al so appears that BLMconsi dered the inpacts of extraction/renoval
operations at the pit resulting fromincreased truck traffic through the
Town. (EAat 3-4, 12-13, 17, 21-24 (up to 200 round-trips by trucks per
veekday at peak operation); CRFONS at 6.) Appellants have provi ded no
evi dence that BLMfailed to recogni ze the extent to which truck traffic
woul d i ncrease or ot herw se overl ooked or mini mzed any aspect of the
resulting inpacts. See SR at 46.

In addition, the record discloses that BLMconsi dered the inpacts of
extraction/renoval operations at the pit onwldife, specifically birds
(including a Sate-1isted endangered speci es and three speci es of speci al
concern), mile deer, and elk. (EAat 7-8, 19-20, 23; RFONH at 7; BM
Response to SR at 4.) It concluded that there would be little or no
inpact, since they spend little or notine at the materials site due to the
absence of suitable habitat and other factors. Appellants have provi ded no
evidence that BLMerred, in any inportant respect, inits analysis. See SR
at 47-49. Wiile they state that birds (including the four
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species), mil e deer, and el k nay frequent the site, due to the presence of
water and suitable habitat, they nake no show ng that they mght be
adversely affected, in any way, by extraction/renoval operations. The
record does not support appel lants' assertion of a violation of section 2(a)
of the Hsh and WIdlife ordination Act, as anended, 16 US C 8§ 662(a)
(1994), fromB.Ms failure to consult wththe US Hsh and Widife
Service and the Gllifornia Departnent of Hsh and Gane regardi ng the i npact
onwldife of permtting Jaxon to "control or nodify * * * "the waters of
any streamor other body of water.'" (SORat 48-49.) As noted by BMin
the DR FONH, such consultation nay be needed wth respect to LADIW? s work
inthe Boron Sorings Vdsh, but not for work in the gravel pit. (ORFON
at, 7.)

V& reject appel lants' argunent that the BLMIOR FONS approvi ng the
mneral naterial sal e subject to subsequent approval of a reclanation plan
constituted an inproper failure to examne the inpacts of the mneral
material sale or an inproper segnentation of the scope of the EA under NEPA
The record does not disclose a reliance by BLMupon future unspeci fi ed
recl anation neasures in order to mtigate potentially significant inpacts
and reduce themto insignificance and justify a FONM. Inthis context, the
FONS is not disqualified by a failure to articulate a recl anati on plan and
anal yze its effectiveness to reduce any inpacts to insignificance. See
National Widlife Federation, 126 I BLA 48, 61 (1993). 4/

Appel l ants al so assert that BLMfailed to consi der a reasonabl e range
of alternatives, inviolation of section 102(2)(E) of NEPA Vien preparing
an EAfor a proposed action BLMis required to consi der a reasonabl e range
of alternatives which includes the no-action alternative. Southern Uah
Wilderness Alliance, 122 1B.A 334, 339-40 (1992). Thus, B.Mis required by
section 102(2)(E of NBPA as anended, 42 US C 8 4332(2)(B (19%4), to
consider "appropriate alternatives" to the proposed action, as well as their
envi ronnental consequences. See 40 CE R 88 1501. 2(c) and 1508.9(b); Gty
of Awrorav. Hint, 749 F 2d 1457, 1466 (10th Gr. 1984); Hward B Keck,
Jr., 124 1BLA 44, 53 (1992), aff'd, Keck v. Hastey, No. SO2116701VBSIPAN
(ED GI. @t. 4, 1993). Such aternatives shoul d i ncl ude reasonabl e
alternatives to a proposed action, which wll acconplish the intended
purpose, are technical ly and economcal |y

4/ The Board of Land Appeal s has recently been provided wth a copy of a
resol ution of the Inyo Gunty, Glifornia, Board of Supervisors, denying
approval of the reclanation plan for this mneral naterial sale.
(Resolution No. 99-64 (Qet. 26, 1999).) Inthat resol ution find ng approval
of the reclanation plan to be inconsistent wth the requirenents of the
Glifornia BEwironnental Quality Act, the Inyo Gunty Board of Supervisors
addressed certain i ssues regardi ng the adequacy of the environnental

anal ysi s under that statute which we have dealt wth in this decision
regardi ng conpl i ance by BBMwth NEPA Ve note that our jurisdictionis
limted to the reviewof the decision of BLMto approve the mineral naterial
sale contract. The BLMdecision itself was conditi oned upon approval of a
reclanation plan by Inyo Gunty officials.
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feasible, and yet have a lesser inpact. 40 CF R 8 1500.2(e); Headwaters
Inc. v. BM 914 F. 2d 1174, 1180-81 (Sth Gr. 1990); Aty of Aurora v. Hint,
749 F. 2d at 1466-67; Hward B Keck, Jr., 124 IBLAat 53. In the present
case, the BLMEA anal yzed the inpact of the proposed action and of three
alternatives thereto, including the no-action alternative. Aternative 2,
the choi ce of BLM invol ves reduced i npacts as no asphalt batch plant or
gravel crushing plant are permtted on site. Wile it appears that other
known naterial s sites suggested by appel | ants coul d have supplied sand and
gravel for Giltrans' planned highway projects, BLMconcluded, inits EA
that the other closest pits for the projected hi gnvay work woul d i nvol ve
"excessi ve hauling costs" for all or nost of that work, thus rendering them
for the nost part, infeasible froman economic standpoint. (EAat 3; see
Reply to Responses at 2 (Jaxon coul d have been "l ow bi dder” for Gl trans'

hi ghway projects south of |ndependence).) Thus, we find no error has been
shown on the ground that BLMfailed to consi der a reasonabl e range of
aternatives inits EA

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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